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Abstract

The challenge between international law and the Iranian legal system has always
been a controversial issue, either at domestic or international level. These
challenges not only are related to the ideological and theoretical differences, but
also the incorporation and implementation of international obligations Sfrom the
practical ?erspectlve) have always been faced with various difficulties. An
analysis of the rules on the incorporation of international law in the Iranian law,
along with the status of international law within the Iranian law show that only a
limited direct use can be made of international law in Iran. Consequently, this
issue has influenced the practical impact of international conventions at
domestic level. This is the case, particularly, when the human rights treaties deal
with issues such as the rights of women, sexual crimes, etc. While to date, much
research has been conducted to criticize the human rights instruments, very
limited research has addressed this issue from the international legal perspective.
To provide a proper basis for dialogue and discussion and in order to minimize
the gap between the both systems, it is necessary to analyze these challenges
from the perspective of international law as well. To hold a fair discussion, it is
crucial to know how the international community perceives Iran’s incorporation
of international treaties or Iran’s violation of international obligations. It also
brings great opportunity for Iranian researchers to convey appropriate responses
and reasonable arguments for the international community regarding Iran’s
international obligations. Therefore, by applying descriptive and analytical
meth_odqlog%; and thorough analyzing Intérnational treaties, reports of
monitoring bodies of the UN and other relative sources, this paper categorizes
and analyzes the different challenges between the Iranian legal system and
international law re?ardmg this issue. In doing so, this paper discusses that the
reservation is one of the solutions of the international community to provide the
maximum countries contribution in international law. However, based on the
Vienna Convention on the Law of Treaties (VCLT), an appropriate reservation
should fulfill some requirements which maintain the identity of treaties itself and
also preserve the international order as well. In addition, the international
community, when making international treaties, has to consider the cultural
political and religious context leading to the localization of human rights an
consequently practical implementation of treaties at domestic level. Therefore,
while_maintaining the principle of sov_erelgr]t%/ of each country, it assures the
articipation of the majority of countries with different cultural and religious
ackgrounds in international law.

Keywords: Iranian legal system, International treaties, international obligation,
intetnational perspective.

1. Email: h.azari@modares.ac.ir
2. Corresponding Author, Email: Nasrintaba@ut.ac.ir, Tel: +98 21 66497912


mailto:Nasrintaba@ut.ac.ir
http://www.sid.ir

Comparative Law Review, Vol. 8, No. 1, Spring & Summer 2017 2

References:

1. Aslani, Firooz& Kazemeini, sed Mohamad hosein, (2011), “The concept
of the rule of law and its interpretations in the constitution law of
Islamic Republic of Iran”, Studies of Islamic Revolution, No. 6, p. 247-
274.

2. Markaz Malmiri, Ahmad, (2006), Rule of law: concepts, principles and
interpretations, Legal Studies Office of Majlis Research Center.

3. Mousazade, Reza, 2004, The Requirements of Public International law,
Nashre Mizan, Third Ed.

4. Mehraram, Parham& Mahdi Moradi Berelian, (2015), The status of
international documents in the hierarchy of legal norms and ability of
courts in Citation (report of scientific meeting)

5. Hashemi, Hamid, (2009), Implementation of international obligations in
the Iranian judicial system: limitations and capacities.

6. Atkin, James & Atkin, Baron, (2002), Akehurst's modern introduction to
international law, Harper Collins.

7. Aust , Anthony, (2007), Modern Treaty Law and Practice, Cambridge
University Press.

8. Bernhardt, Rudolf. (1992), Encyclopedia of public international law, Max
Plank institution.

9. Brownlie, lan, (2003), Public international law, Oxford University
press.

10.Cassese, Antonio, (1992), International Law in a Divided World,
Clarendon Press.

11.Ford, Christopher A, (1995), Siyar-ization and its discontents:
international law and Islam's constitutional crisis, Texas International
Law Journal.

12.Rahmani, Ghodratollah, (2015), Iran and International treaties, Shahre
Danesh.

13.G.J. Wiarda in Cassese, Antonio, (1992), International law in a divided
world, Clarendon Press.

14.Gibney, Mark & Frankowski, Stanistaw, (1999), Judicial Protection of
Human Rights: Myths of Reality? , Greenwood Publishing Group.

15.Glahn, Benjamin, (2014), Islamic Law and International Human Rights
Law: Searching for Common Ground? , Oxford University Press, 2014,

16.Goodman, Ryan, (2002), "Human rights treaties, invalid reservations, and
state consent." American Journal of International Law.

17.Jennings, Robert, Arthur Watts. (1992), Oppenheim’s International Law.
Longman.

18.Koetter, Matthiasm Schuppert & Folke, Gunnar & Moschtaghi, Ramin,
Understandings Of The Rule Of Law In Various Legal Orders Of The
World, Rule Of Law In Iran, (Rule Of Law Working Paper Series, 2010).


http://www.sid.ir

3 Comparative Law Review, Vol. 8, No. 1, Spring & Summer 2017

19.Mahmoudi, Firouz, (2002), “Criminalization in Iran (Sources and
Features)”, European Journal of Crime Criminal Law and Criminal
Justice.

20.Mayer, Ann Elizabeth, (1990), War and Peace in the Islamic Tradition
and International Law, Department of Legal Studies, University of
Pennsylvania, Wharton School.

21.Moschtaghi, Ramin, (2009), The Relation Between International Law,
Islamic Law And Constitutional Law Of The Islamic Republic Of Iran —
A Multilayer System Of Conflict, Max Planck Yearbook Of United
Nations Law. 13, 375-420.

22.Salem, Isam Kamel, (1984), Islam Und Vdélkerrecht: Das Volkerrecht in
Der Islamischen Weltanschauung, Express Edition.

23.Zarei, Mohamad Hossein, (2009),” Rule of law in the political and legal
ideas”, Name Mofid, No. 26.

24.United Nations Human Rights Committee, (1981-1982) Consideration of
Reports Submitted by States Parties under Article 40 of the Covenant:
Iran, Yearbook of the Human Rights Committee.

25.http://ap.ohchr.org/documents/alldocs.aspx?doc_id=1200

26.http://hudoc.echr.coe.int/eng#{"documentcollectionid2":
["GRANDCHAMBER","CHAMBER"]}

27. http://rc.majlis.ir

28.http://tbinternet.ohchr.org/_layouts/treatybodyexternal/tbsearch.aspx?lang
=en&treatyid=5&doctypei&ctl00_PlaceHolderMain_radResultsGridChan
gePage=35 50

29.http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Treaty.aspx?Cou
ntrylD=81&Lang=EN

30.http://www.bayefsky.com/html/iran_t2_disability.php

31.http://www.coe.int/en/web/conventions/

32.http://www.hrcr.org/safrica/enforcement/aydin_turkey.html

33.http://www.icrc.org/applic/ihl/ihl.nsf/Notification.xsp?action
=openDocument&documentld=C185293EB8F17FC8C1256402003FC82
E

34. Shariat ,Panahi Ghazi, Abolfazl, (2005), “Requirements for Constitution
Law”, nashre mizan.

35.http://mwww.ohchr.org

36.http://mwww.refworld.org/docid/453883fc11.html

37.http://www.un.org

38.http://mww.unhchr.ch/tbs/doc.nsf/0/bb5e6edae249b576802567
d10033a0bb?Opendocument

39.https://treaties.un.org

40.Shariat Magheri, Mohamad Javad, (2001), “The supremacy of
international treaties over ordinary laws”; Journal of Legal Studies,
No.56, p.279-305


http://hudoc.echr.coe.int/eng#{"documentcollectionid2
http://www.icrc.org/applic/ihl/ihl.nsf/Notification.xsp?action
http://www.unhchr.ch/tbs/doc.nsf/0/bb5e6edae249b576802567
http://www.sid.ir

Comparative Law Review, Vol. 8, No. 1, Spring & Summer 2017 4

41.Ziaee Bigdeli, Mohamad Reza, (1999),” Fundamental Links of
Customary and Treaties in International law”, Research in Law and
Policy, N. 1, P. 9-22.

42.Ziaee Bigdeli, Mohamad Reza, (2006), General International Law;
Ghange danesh.

43.Enaiat, Sed Hossein, (1986), “Regulation of international treaties on
Iran's current Law and its comparative study with Islamic jurisprudence
and contemporary international law”, Legal Journal, N. 6, P.71-110

44 Klier Kloud, Alber, (1989), International Institutions, Translate by
Hedaiat alloh Falsafi, Ferst Ed., Tehran, New Nashr.


http://www.sid.ir

