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Extended Abstract

One of the basic issues in the economic analysis of contract law is the position of
remedy enforcement concerning the specific performance along with its connection
to the termination of contract and payment of damages which are presented in this
study. In fact, the common law and civil law systems have predicted a set of
different regulations in this regard. in common law, damages are taken into account
as a general remedy for the breach of contractual obligations where in some
exceptional cases, an execution of the specific performance is possible. Nonetheless,
in civil law systems, a public remedy for breaching contractual obligations is equal
to the execution of the specific performance and the termination of contract as well
as considering damages as exceptions.

A group of experts in economic analysis of contract law emphasize the efficiency of
the precedence of executing the specific performance. To prove their theories, they
have cited the neutrality principle and the reliance on the contract as well as the
moral obligation of adherence to the obligation. To explain these reasons, it must be
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pointed out that (1) according to the neutrality principle, the legislator must foresee
the remedies of breach of the contractual obligation in a manner that the promisee
would remain absolutely neutral between the execution of the specific performance
and its termination, in which the precedence of the former on the latter could place
the promisee in such a situation; (2) Given the principle of reliance on the contract,
both parties would trust the execution of obligation by one another and
consequently, various costs would be at stake. Hence, with the precedence of
executing the specific performance, such a reliance can be supported while wasting
the costs of trusting a contract can be avoided as the execution of obligation is
prioritized; (3) According to a common view, morality requires both parties to
remain faithful to the obligation and a contract breach is frowned upon. As a result,
the precedence of executing the specific performance can terminate motivations
toward the breach of contract.

In return, the most important reasons put forth by the advocates of the efficiency in
the precedence of termination of contract against the specific performance include
the principle of promisee’s self-reliance in the remedy of contractual obligations as
well as the fact that such contractual remedies lead to motivation. Consequently, (1)
according to the self-reliance principle in contractual remedies, both parties should
foresee the probability of the breach of contract with regards to the contractual
conditions and states, hence, the contractual remedies must provide self-reliance to
both parties when faced with a breach of contract; (2) Based on the principle of
providing motivation via contractual remedies, they must be predicted in a way that
both parties” motivations would remain intact in case of perform or breach as well as
the payment of damage; meanwhile, with the precedence of executing the specific
performance, the promisor would not be motivated to perform or breach the
obligation as it must be performed in any case, and the promisee also would not
have any motivation to mitigate the damages inflicted upon himself in case of a
contract breach.

Considering the methodology of the present study, the authors will employ a
combination of methods including explanatory (stating the reasons put forth by both
parties regarding the efficiency of the precedence of executing the specific
performance or termination of contract), analytical (presenting the selected theory,
given the examinations and expressed reasons), comparative (comparison between
Iranian and American Law), and formal (difference between the characteristics of
contracts concerning the priority of executing the specific performance or the
termination of contract). Albeit, given the requirements of the main approach in this
paper, first an economic analysis must be employed and eventually, its results must
be explained using the aforementioned analysis.

An impediment expressed toward the reasons put forth by the advocates of the
precedence of the execution of the specific performance or the termination of
contract and the payment of damage is that, overall, the precedence of the execution
of the specific performance or the termination of contract cannot be accepted unless
it is done according to the contracts’ characteristics such as being regular,
consumable, or commercial. The result obtained from the comparative theory is a
combination of the reasons put forth by the advocates and the opponents of the
precedence of executing the specific performance over the contract termination
which is more compatible with the economic components such as efficiency,
efficient specification of resources and their optimal usage, increase in social wealth,
and the internalization of foreign expenses resulted from the breach of contract.
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According to the formal theory, in regular contracts with the subject of transporting
present goods, the precedence belongs to the execution of the specific performance;
however, in regular contracts with orders on manufacturing goods and providing
services, the promisee must be able to choose between the necessity of executing the
specific performance or termination of contract. Furthermore, in consumable
contracts, the precedence should also belong to the execution of the specific
performance, while in commercial contracts, the termination of contract is
prioritized.

Given section 2 of Article 716 in the Uniform Commercial Code presented by
American legislators, the execution of the specific performance is not accepted as a
general remedy of the breach of contractual obligation and, the precedence of
executing the specific performance over the payment of damages are taken into
account with regards to the certain conditions and states of both claims, leaving the
final authority to the judge. As a result, contemporary legislative developments are
inclined toward accepting the formal theory on the precedence of executing the
specific performance or the termination of contract.

In addition, the factor proving the efficiency of the formal theory is that contractual
remedies of necessitating the execution of the specific performance and the
termination of contract are closely connected to the majority of legal institutions
such as the civil liability of a third party intervener in breach of contract, efficient
breach of contract, the rules of the game concerning contract execution/breach, and
the ability to accumulate contractual remedies. In this regard, the precedence of
executing the specific performance would prevent the realization of these
institutions. Meanwhile, accepting the formal theory would provide the context to
the Iranian law in which such institutions are realized.

Key words: Economic analysis of law, Efficiency, Enforcement to the specific
performance, termination of contract, Payment of damages
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