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ABSTRACT

Today, due diligence criterion has a special significance and undeniable role in international law. One of
the first and most important fields of emergence of this criterion is international investment law. The present
Avrticle tries to express the importance of this fundamental criterion in this field of international law by
analysing the position of due diligence criterion in international investment law. Since international
investment is a two-sides process between a state as the target of capital and on the other hand a foreign
investor; The due diligence criterion has been revised in the form of an obligation on both sides of this
process. In ordr to clarify the position of the said criterion, this Article compares the support obligations of
host state (FPS, FET & IMS) and due diligence criterion and on the other hand, citing the procedure of
arbitral tribunals, it also proves due diligence as an obligation on the foreign investor. The due diligence
criterion, considering the specific conditions of each case and situation, as a general obligation, is a duty
on the host state to support the foreign investor/investment and an obligation on the foreign investor to
balance the obligations of the investor-state. As a result, there is no field in international investment law in
which this important criterion has not play a role.
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ILA Study Group on Due Diligence in International Law; First Report, 7 March 2014.

2 See: Ollino, A. Due Diligence Obligations in International Law, United Kingdom: Cambridge

University Press, 2022, p 17.

3 Krieger, Heike., Anne, Peters., Leonhard, Kreuzer (Editors). Due Diligence in the International Legal

Order, United Kingdom: Oxford University Press, 2020, 2. See also: Ollino, Op.cit., p 3.

4 Krieger, Op.cit. p 2.

5 John Ruggie

6 Guiding Principles on Business and Human Rights: Implementing the United Nations ‘Protect, Respect

and Remedy’ Framework, Human Rights Council (A/HRC/17/31), 2011.
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1, The Corporate Responsibility to Respect Human Rights: An Interpretive Guide, United Nations, Office
of the High Commissioner for Human Rights, 6.

2, OECD, International Investment Law Understanding Concepts and Tracking Innovations a companion
volume to International Investment Perspectives, Paris: OECD Publications, 2008, p 46.

3. OECD Code of Liberalisation of Capital Movements, Annex A, 29.

4. Tangible or intangible

5. Sornarajah, M. The International Law on Foreign Investment, Third Edition, New York: Cambridge
University Press, 2010, p 8.

6 . See: De Brabandere, E. “Host States' Due Diligence Obligations in International Investment law”,
Journal of International Law and Commerce 42, 2015; Dumberry, P. “Host States’ Due Diligence
Obligation towards Foreign Investors in the Context of Rebellion and Civil Wars”, Journal of World
Investments and Trade, 22, 2021, pp 705-731; Anozie N. “The Full Security and Protection due diligence
obligation”, University of Ottawa, 2016.
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Asian Agricultural Products Ltd. v. Republic of Sri Lanka, ICSID Case No. ARB/87/3. P 2, Para 9.
5. See: Mantilla, Op.cit., p 327.
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4. Ibid, P 65, Para 108.

5. Asian Agricultural Products Ltd. v. Republic of Sri Lanka, ICSID Case No. ARB/87/3. P 2, Para 8.
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for International Law, 20, 2017, P 2.
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L. World Charter for Nature. UNGA Res 37/7: 1983.
2, Draft articles on Responsibility of States for Internationally Wrongful Acts, with commentaries 2001.
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L Individuals as Holders of Rights.
2 Individuals as Bearers of Dulties.
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