Archive of SID.ir

Ahrar Private Law Bi-quarterly Research Journal Volume4. Issue?7. Spring and Summer 2023. Pages 116 to 129.

Medical Liability Between Islamic Republic Of Iran And Italy

Samad Golbandi Hagigat®”

1 Master of Private Law, Department of Private Law, Faculty of Literature and Humanities, Gilan
University, Rasht, Iran.

Article ID: ahrar-45873

May 27, 2023
July 25, 2023

September22,
2023

Practitioner’s
liability; civil
liability;
foundations  of
liability; basics
of liability;
patient’s consent.

Medical law

Nowadays, medical malpractice is considered to be a current topic in law; however, there's
no unanimity as to its definition among different countries. Therefore in this article a
comparative study of medical malpractice laws in Iran and Italy is presented. The goal of this
article is comparing medical malpractice laws in Iran and Italy. It will study civil and criminal
liabilities of the practitioner, the foundations of liability, the basics of practitioner’s liability,
patient’s consent, practitioner’s duty in disclosing information regarding the illness and the
side effects of treatments, and also governmental insurance coverage. The study shows that
in both countries, the Theory of Commitment is considered as the criterion for causing
liability, and the practitioner’s commitment in monetary matters is a obligation of means.
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Extended Abstract
1. Introduction

In today’s world, there is a legal relationship between doctor and patient. Based on this relationship, the doctor is
obliged to use all his talents and capabilities in treating the patient and not to forget the legal framework. Sometimes
it happens that the doctor does not act as he should in the performance of his duties and a result different from the
usual result is obtained in an accidental and unusual way. The patient's expectation from the doctor is accuracy and
skill. Unfortunately, sometimes the absence of these two factors causes accidents and aggravation of people's
ilinesses, and sometimes even leads to the death of the patient. Such events are usually referred to as medical errors
and malpractice because they are usually not intentional in nature.

2. Theoretical Framework

The basis of the doctor's responsibility is his fault in performing medical procedures. Therefore, according to the
contract or the law, the doctor is obliged to treat the patient according to the medical standards and use his efforts and
skills to treat him. Based on this, the doctor can only be held responsible when his fault is proven. Also, in Iran's legal
system, refusing to help the injured is considered a crime. It is one of the patient's basic rights to be informed about
the disease, the complications of the treatment and even the type of treatment, and the doctor is obliged to provide
complete information about the disease and the patient's family, unless the transfer of information to the patient does
not cause harm and create additional problems for the patient. The type of treatment and side effects of the treatment
should be provided to the patient. Iran's legislator considers obtaining acquittal and consent to be a medical
responsibility. However, this consent is only for civil liability. Of course, it is understood from Article 59 of the
Islamic Penal Code that the doctor is responsible even if he is at fault even if he is acquitted. In Italian law, obtaining
consent is also a liability, and according to Article 1325 of the Italian Civil Code, this consent is one of the elements
of the contract between the patient and the therapist.

3. Methodology

In this article, by studying the library and through the review of documents and laws, the civil and criminal
responsibility of the doctor, the pillars of responsibility, the basis of the doctor’s responsibility, the patient's consent,
the doctor's duty to provide information related to the disease and treatment complications, as well as insurance
protections. It is studied by the government.

4. Results & Discussion

With the studies done, in response to the question whether the basis of a doctor's responsibility is his fault
in performing treatment or medical care, or does lack of skill in treatment or care issues also create
responsibility for him? It should be acknowledged that most of the damages caused by medical issues are
due to the weak points of the perpetrators' personality, a weakness caused by the carelessness,
carelessness, negligence or complete lack of knowledge of medical officials, including in the field of
post-treatment care. It is surgery. As stated, in both cases, the doctor is responsible for compensating the
damages and in this respect, it is similar to Iranian law. From Article 495 of the new Islamic Penal Code
and Note 1 of the same article and Article 1218 of the Italian Civil Code, it follows that the doctor
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Basically, he is responsible for the damages caused to the patient, unless his innocence is proven or he is
acquitted. In this assumption, the doctor is exempted from responsibility if he is not at fault

5. Conclusions & Suggestions

In the end, we conclude that the doctor's responsibility is an obligation by means, that is, his fault in performing care
matters creates responsibility for him, and also obtaining consent before surgery is a liability for the doctor if he is not
at fault. Of course, by creating laws to protect doctors, conditions must be created so that doctors can perform their
duties for the health of patients without fear. And in emergency cases where there is no access to the patient's
permission, he can perform medical procedures for the sake of the patient's health without his permission and also
without creating responsibility for himself. The proposed solution to improve medical issues can be the establishment
of comprehensive laws that protect He stated that the doctor's rights should be the same, so that the doctor can perform
his duties as a medical doctor with the protection of the law without fear. And in a situation where the doctor has
made all his professional efforts for treatment, but the desired result is not achieved, he will be spared from
punishment and compensation. Establishing such laws requires further study in the field of medical issues and its
relationship with patient rights.
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