Arfhive of SID.ir

Ahrar Private Law Bi-quarterly Research Journal

Volume4. Issue?7. Spring and Summer 2023. Pages 130 to 142.

Comparative Study Of Suspension Of Validity Conditions From The
Perspective Of Imam Khomeini And Ayatollah Khoei

Farshid Khosravi 1

1 Phd student of private law, Department of Law, Faculty of Literature and Humanities, Gilan
University, Rasht, Iran.

Article ID: ahrar-45874

May 28, 2023
August 2, 2023

September22,
2023

Consensus,
validity
conditions,
creation,
suspension

origin,

Islamic
jurisprudence

Although the ruling on the suspension of validity conditions in contracts is clear and
unambiguous among legal scholars, and even though according to Articles 699 and 1068 of
the Civil Code, suspension in divorce and warranty is invalid, their suspension based on
validity conditions is acceptable to legislators and legal scholars. For example, according to
Acrticle 700 of the Civil Code, the suspension of warranty based on its validity conditions
does not invalidate the contract. However, since in Imami jurisprudence and among jurists,
the suspension of a contract is subject to certain conditions, including its validity conditions,
there is a difference of opinion among jurists regarding the validity or invalidity of such a
suspensive condition. In this research, using a descriptive and analytical method, the views
of the late Imam Khomeini and the late Khoei, two prominent contemporary jurists, have
been examined on this issue. Based on the analysis of the opinions of these jurists, it can be
concluded that although these two great scholars have different views on whether suspension
invalidates a contract in its creation or origin, they agree on the ruling of suspension based
on validity conditions in a contract. The difference is that unlike Khoei, who explicitly stated
the ruling on such a condition, Imam Khomeini did not directly refer to this issue, and the
ruling on the validity of this condition can be inferred from his fatwas.
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Extended Abstract

1. Introduction

One of the common divisions of legal acts, including contracts and contracts, which is explicitly stated by jurists and
implicitly in the civil law, is the division according to the quality of composition, in this regard, legal acts are divided
into complete and pending. Suspended contract means that the contract is dependent on the fulfillment of another
matter during its creation or in its effect, which is referred to as suspension in composition and suspension in source,
which of course, the suspension of contract before Sheikh Ansari as Absolute and undifferentiated between the
suspension in the essay and the origin. The most important reason stated by the jurists regarding the invalidity of a
suspended contract is consensus, which has not been stated by the jurists regarding a single transaction.

2. Theoretical Framework

In this writing, the purpose of the authors is to examine the suspension of the validity of the marriage from the point
of view of two famous contemporary jurists, Imam Khomeini (RA) and Ayat Akhoi, the questions that have been
tried to be answered in this article. , is the suspension of the conditions of validity of the marriage from the point of
view of the above-mentioned jurists subject to the consensus of the jurists regarding the nullity of the suspended
marriage or not? The topics of this article are discussed in four discourses on the concept of suspension, the theory
of Imam Khomeini and Ayat A. Khoui regarding the reason for consensus and suspension to the conditions of validity
of marriage from the point of view of Imam Khomeini (RA) and Ayat A... Khoui.

3. Methodology

In this research, the opinions of the late Imam Khomeini (RA) and the late Khoei, two of the most
prominent contemporary jurists, have been examined on this issue with a descriptive and analytical
method.

3. Results & Discussion

Contrary to jurists who consider the suspension of the validity of the contract as a formal suspension and
therefore correct, from the point of view of jurisprudence, the suspension of the validity of the contract
is one of the examples of suspension and there is a difference of opinion regarding its invalidity or validity
in jurisprudence. The suspension of the validity of the contract can be verified or likely to be verified,
and therefore it is welcome. By examining the opinions of Imam Khomeini and the late Khoei, what was
obtained is that, firstly, Imam Khomeini did not explicitly refer to the suspension of the validity of the
conditions. Basically, unlike the late Khoei and Sheikh Ansari, they have not raised a debate about the
suspended images, but have generally commented on the evidence of jurists and suspension in
composition and origin.

5. Conclusions & Suggestions

Looking at the cases that he has raised regarding the legal representation and divorce of Tahrir al-Wasila
and also Kitab al-Ba'i, it can be concluded that suspending the validity of the marriage conditions is
correct from his point of view. Late Khoei, unlike Imam Khomeini (RA), has stated 12 cases of hanging
images against him, and while giving an example for each, he has also explicitly stated their verdict. In
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his opinion, suspending the conditions of validity of the contract, whether it is known to be verified or
suspected to be verified, is out of the consensus of the jurists and is correct.
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