0 90> Mol (s IS 31 8 g 0311 oS>
"85l 4 Slgar oo

(1391/04/14 © s guai s 5 = 1391/02/05 1l 3o s ,6)

o>

Slaslsyl 3 @Sl 056 ¢ Fai odd s (sla ol 5 OUIG 4> S 352 L
s Ol Gsi 0ol o 5 ple tils o 03l ConS Tl 056 Iy o s Ml
o 7T 51 g 5 Sl 13513 (STl 0556 s ool (glie 87 (Gule 0 55968 Lo
s p (e ¢ 5y Jome O3B Wl o) (ke I (B g 3,08 0T jae
P35 1wl 035 w05 8 3 a1y s Olalinl o ldd a5, DS 55 &S (6l
2 g e 056 Cu S osas Iy Gaie Dlids 4SS L S
a5 Wl Bl S 068 esle (S 53 Talb s K5 a8 5 i) a0 1 sl 3
Obe 51 a8 15 JES 6 (WS s S plnil 5 Ll el 5 LSS SE WL
P et Hls = Tl 0y 50 1 LT o 2 caliin oo 0 5

030yl CuaSTlm O B &S Sl ol 3515 iy 518548 4 5L Ole opl 534S ansT Ll
056 4y 315503 5 eSTe 056 (B 0SS o ol x5 Colins 4 4 G
Dt an 8 ealsy1 3 5 oSl 05 ot LT 48Kl Syl 5 s o 0305 STl
S B oAb L IS 5B g Cnd 4 4 s St Ols I Bl 5 L au
oo Sle s sl SULESI L 1) 55 (S b 55 KB L 3p8 0 08
Fuiled Sluen 5 0l pon (3 52>

3513 @Sl 056 s & Sl &S5 ) 031 O Sl Ml ol ot

o515 5 1l e 056 caliml Jous 056 gam 0S8 U sls au F Obe Sl gl au S

(S5S o Ol domly oDl 33T ol G g 0uStils ¢ Jladl o 3 s 03,5 Sl -1
Email: shariat_bagheri@yahoo.com


www.SID.ir

2lad Ggi> slvolT s ingh- ole Lolilad

98

Gaslayl 5 b oS ol —osl )l ConSl 04 omm 0 56 S5 L a8 s -
(o 4 g, OB 55 B el ok W Culg 5o il S sSo po e Ml oy

355 AT 5 0TENoD Sy, 5 BB esle 1 L1 S U ol (5 e 411 as

2l BB 0SB sl CuaSTle 056 Gla)lF L oS 056 LSl OSlg
céLJ\ O sl 3 daslsyl 3 45 ol 5l cu:sjb Pl5 350 OB syl 3
(e 06 968 osls ie ¢ 55 Jous 55
- 4020

Gsim 3 il o5 Eomla o 5 e 3l Olomen 13,15 1 (ST 05 s
S Sl Gl Gl (S 0B e g ol Sl o s Jhdl
€355 Jo Ll 556 am b ollas € po gt ( Jadl o 51351 30 &S5 0 b o CoDes|

el o slaslajl 3 g ST 0 g8 ol oyl Sk 08U S (sl pllas ey
A 05 (ol p15 (3300 1383 wldl) Wl 035 s b b &S Sl S5
2o b syl go s Jenels SR Ol g 5 (e ¢y Jome 05D oS5l
Volonté )@ﬂ salyl Cle s o a5 CawlosT U osl)l Cuanl 358 oy 305l 3
s 6555 e 1) b 0T (Volonté implicite) e osl)l LU ¢ 0 b (eXpresse
35155 0T (8L & oDl 5 513 & Jor g b B o sd 03 (BB 4 codlyl ST L
S 35 0T 015 oo Ll il s oo 1y ome 538 o sl (o b o a Do
o35l 4 Wls5 o5 o8 a andl 538 (Sl sla)l 3 a8 OT 046 Ll ael s o0
oS JoaSS 4 (gl el b SIS S bl Cs bk ped w3l L e
ode QTCA})JSJ;{JA.M:)\JB ‘5.;!\5)\::5\).3 | u:s,b LQL‘,.:>\ sla ooyl

Volonté ) o5 eslyl ulul o1y 355 0dels 53,5 5L 3l 1 eslyl Hlms LU 35 LaSS


www.SID.ir

oy Mol o SIS ool Cues >

99 S18L O slgssans

(g dide 5 Gg3 @ L s sl Combae 4 b &1 4 ug L (hypothétique
3 Sl pde Spgo g3 4 AS 5 e Wl 0 W S Bime 5wy s okels
P 2N A 1) 58T el Cu S dis gy Joe 056 (b
S AL Llg e dshme (o S5 ol 155 .(24 01384 (oSSl S e 58
S 4T el ply 3l (Sl OLisls )l 3, die gy Jome 056 Liibiscnl 5 5 b
203l o S ool Ul 5 ol 031 3L 51 gt pladiatil 51 Eou Wl 5 o
sesas Joll n Ssim Jlidr DY S5 Cod L35 B G55 o 4 01,13
pde o 53 1) a3l (S mmter 03 gdme Y (plST (5 g nonlia SU Cou dasls,l 3
Q}JBu\iL:JiTGAJC,.wbha.}‘)‘4{6_:.[?).5S@‘OTJ’)GJ;J.;}:AGJ‘)‘)‘F‘
Pierre Mayer, Vincent ) s | o1 5,05 1, 6T L bls,l o zéw slsy) 5 &5 (5,58
Heuzé,Droit international privé, 9eme édition, Montchrestien, 2007,
.C,M\a,\ifj\)&a\)wllubl.1..4)31980()@“\},5(n0 712

8§ W13y 3 oS 050 Al LS & 558 o dd i BB ol 35 b
A4 b e OIS 6 sl OIS 55 Ol oSG oS W b jlasth oSG
ool el ) daST Okl ) K s ge gl 42 5D Ol 1 Als o Combize o
5 e S8 Lt Sl pha A ) 5 ol Az S Le Sk e A
Sgdel s g iy o Ly CaSTl ol |y s S del B Glie 5 s Cdew
313,13 Gb b pama 5528 05 0aeB L slsyl 3 sl fowe b slinil Jowe O 56 oels
CooSTlo b a1 (sl s by Oollanil (B g (Sla e S| (pamy 5 A S (0 1
o e w8 Lod384 (s uman BB g min Sl slaylp b b esly
ol 05 € b g sia 53 0B Wl 3 slinil e 050 Iyl Y sons
= LSS 56 5 (b b o515 350 05 L (g gl Jome O3B 8 b S 2
ol 03 505 (D |y Sl 4 8 = Ste 0 56 968 osle s


www.SID.ir

2lad Ggi> slvolT s ingh- ole Lolilad

100

b S SIS et eslsyl 3y oSl 056 Ol oS ol o) S Lol
D58 s 4 S el 313513y @S 058 iy Combeze b dal gy oS 55
3BT 5 bt 15 G pl b SIS 56 5 ol 3113 0 b Ol 5 G oS
ASTHLOT

313,03 5 oSl 056 nd 6l oS (ol 4y S 4 o La ) ey 0T Sl
vl B1) ud 6 4y 5 g5 o 558 e3ls 0L b s dalgs 30 (il os - s
b Coslyl JMaEad b Cosl ) CaSTlod O 96 4 OT 1 a8 ol Oletd (LS5 Line o 4 5
05968 55l (gl e 5 3lis Ol Cpand s 39 o yund (b 515 5550 O 5B
Blls s (Al S e 9 @S (e gL OB si i g g 0 G
23 b O Fool 5 b b g Cd s Wals)l 3 Gai> Sl 5 015 o5 9608
g |l 5 s Wsls ) 3 g15T R ETRE

S el e 5 WSl 046 OBl b w1y sl LB S5

355 el Sl g ol 53 0Ll s Dl e ST L oms e olasst|

11818 gl Og6 (Ll - Sof sl
(294 o 1385 ) sl s OB Sy e 4 b clatay
(U el ol o 5 g - ol 0 =l sl )13 ST 056 nd 6l S SLSS
Gl o 056 =2 3515 slnl Jowe 055 =1 1kl 0dd 030ty i Ysena
Jlo g5 Jomn 056 =5 (b b ol8aaldl 056 -4 (3 b g ye 55 056 -3 el 3
-8 4l 5 oIy e 0B =T olal 3L bl 5 ¢Ssp 056 -6 slsyl 3 g5

L oslyl S 0 56

339 o 1383 [l ¢ wladl 1SS eyl 50 ol 51 s g5 4D gl 5 -1


www.SID.ir

oy Mol o SIS ool Cues >

101 S)1BL O slgssans

e Sl ey B oK Wl b alals ol 51 eSSa LT &7 ol ol e Ll
b ol ol 5SS Lls a8 LYs K14 sty o ay 58T 51 eSS 010K 46
ol sla,0 5 L slsyl 3 sliail e O & LS IS5 S S S $ 0 1,
S B 5 SAsl sl Jome 056 wb AL 33,15 el (IS JB 8 b
P J O I PR B AP GO P O P [ PR SR S P P S
G oo 058 ol 313513 53 oSl 056 ey el 53 g 553 318103 Ly et )
(ol B Hlzel 5 Connl (b b Bl5 5 bl Gl S S0 K56 5 st
PO b bl 3 m 0 56 15305515 oS 056
S35 g oSl 56 1 235 i Lol oS s 0 085 s 4 G5 ar g
WS 056 o sl Al Ol 4 45 63 lpn 5| &5 e Bls 53 Sl S0l
s o ) b b (o815 5550 08B plp 53 Canglie U Ll odd & s €ols)l 3
s b Cos B sl 45 Obe I hay § i s b b 5l 550 056
S g 018 Sl (s cpeb s al s BB 4y S S 5 s dailss
ﬂs"ﬂ’ 056 Lo aalyl CaSl 06l &S Wyl s 5 edd atlils B gi> slgalls

.C,..N‘J‘J)‘J.;
o3 Cuwes > 956 (Sl -1
u‘%l’ o3l bisls,l 3 J.;\sa}i'ws&@\ d\za;\)\ S 0l gl

5 plal olinl Lobol 1335 o o 03 b o3l b 35 0T (slgmmn 355 e C3lamh

jdu\&ﬁjdu.\;rwgﬂf,zaﬁi;\gzu 1 als,l 5 slanl Joes 056 CaSl oo OUIG i > =1

(26 o 1377 ugs) asts (o 40T 55 Jome 0B L sla )l 5 ilais L) ans
(Bsim 4 o) S 53 48 53 5 oo 5L ST silal b ki 4 osl)) CoaS b ol ad gl 4oy 35 g0 4l - 2
G3ls 13 = ol wal g )3 T = S0 CoaSl Lo U 5y S e 1S 5y S s
JWI o sl sl 315 — 37 S plgdl L= 1 (o311 i) aUtonOMie ~Saws! FOElIX o™ it i s


www.SID.ir

2lad Ggi> slvolT s ingh- ole Lolilad

102

)‘}&Lﬁ.})jﬂu\.iL’SAQUTJ\JJLJ.C,\M‘QT“AJE‘_gl.ba.}‘)‘j;).}}‘.})‘}r\?u‘fﬂ
el 0305 oS o (glalial g b s gies 4 s 313,13 03l Cn S 5,8
5 elT 03 a5 056 55w Ol (B plss 3 o3l CoaS s ¢ cpl 555 L
[ o3yl CxaSTl Sle et g o8 ol a g0 ISin 5 Slalgyl b OLIE yim ol
bl (o0 5p9 0
;\?H\sp,,&'5}§>°j}>,;Sm‘_ﬁu@\}:‘sp,ﬂsé}bdmb,\}
Wi b 1T a3kt Y guol o guast Gyl 090 SIS 3o 5 Lph
‘;F,’,"\'f"'\';)‘-’)fj ‘_gj °}.’.) W}j‘jb ‘«g_s"}"p| JUT ALM» O.i|).5 LAJ‘J)‘J.; ‘C,.w‘
copd b G35 O s Jais aSh Ak o b borglow dibate ol 3 1SS S ST ome
W,JS&:A\@TKJAJWmgc,s,wdmg\,\&is&\jus,a,4;\}5
Y| ab;éé‘}? Y| 63 g ‘}{.USG:J;MQTQ\A@}J\J)\} ‘5\?\ afﬁ).hi\ffb
Jx\a;;@\j:@m,;ykf\w}‘;twA{u@\j:;,m&uu;\;,\;
Lol al g 5 s 5 5 et 4 el 0355 3 s 31350 3 5 e Lo &K dlolas el
@,gp;,;ﬁug\;,\;,wmdulogduZ\iauG@&x\as;@\}:f\
83 sl a4 S Wl 035 (515 SIL o Jae 5 et

s 0> WiGils i sd Jos (i s & il S Bl @il 3515 fd ol

o Sl o8 b 3T ol 51 ed B 05 53 ¢ (Sosk OU1s i (LAUTENt) oy el 51 w387 oo st
e 03 303,03 8 b w5 5a5 s (@UtONOMIE des parties) « s b Jizub « sls51 3 5 (oS- 046
€311 Iz ~Haoo| fass (Weiss et Surville) ¢ K s obis sim i ls Hlost| 5 izl 0T oS08
5., (loi d'autonomie) «Jstizal o B 4 Hlazsl 4 0T 51" ks, 8 « 1, (aUtonomie de la volonté)

LS

Innocent Fetze Kamdem, L'autonomie de la volonté dans les contrats internationaux,
Les Cahiers de droit, vol. 40, n° 3, 1999, p. 645-663,
http://www.erudit.org/revue/cd/1999/v40/n3/043564ar.pdf. Document téléchargé le
3 juin 2012.


www.SID.ir

oy Mol o SIS ool Cues >

103 S)1BL O slgssans

W15 o Yol S8 5 ST n (S s 013515 b & el e (0 5B
Wbl S S s ol GG ol b s S o Bl o L S 4K
b sd ok Aot il boim e b el b cles 3B 1) alelan ol bbbl
Lgpo oS 4T jom SIS 5Bl iy Ol e Olon )3 s alalas e Lz |
us\,,a/ud;ae,\,_uc,z,gx,&*u,,a”,\;\js,u‘j:‘sa«’yy\»-@mu)\;4,.
W5 on e cslod Ll 1y LT il (8B e b G5 pde i S0 S50 3 S
AL s sl o3 SO 1S el 438 Ol 3y 53 b o8 8 S A i
Jo oy b o sls e 056 b b 15 Ol 53 gm bleiiagies |y el Aol
semy 505 edels 003 Sl 2l (b Bl e bl bl el
Sl Sl 4 b & e ol i @302 I3l g (STl 056 e I
Sl wl b llas 471 (S5 cdules Ll 1) 31313 5 oSl del 8 o o o
i dal g b b o a S e Tl 3 oSl 056 Ol 4 s a3
Hls QT)JS\) qj\,,if;;};ls Ll oo (Bl il S g g sl B s udoee L
o8 p 53 ST el I8 WSl 6 Olgie 4 3 0 sy el
5528 056 el 3l (Sl 050 A i s slasl 3 s e b
Sl o L slsyl 3l S ALl ad g sls,l 3 35 &S Sl QTJL.«C,_.N\
S Dlyie e Sz S0l (S 056 e )l I s 8 b

N Ay L BRSSP PN E S P PP

Sl 050 1wl i o American Trading Co. i, 551910 jales 5 4l i 558" Jle 0lys-1

.«Jj\u;&:ﬁ&:éjbfﬁw‘@}ﬂés\.aQTJa.LlJ&))UTAJ}aJ,:e;)zl:)lJBWzj}ajze;g\.ub)l)éﬂ
Pierre Mayer, Vincent Heuzé, Droit international privé, Montchrestien, 9eme
édition, 2007, p. 523, no 692.


www.SID.ir

2lad Ggi> slvolT s ingh- ole Lolilad

104

h&éa;\)\g.:gfbaJ..c-Bl.J.;;fvfb3\3)\}5\6159J3.h5.él.:;\.>)\}mj\))j.if
LU 5 31313 el 555 g 4 S OT 51 (36 Slgns 5 303,15 Ll 5 4 by e
ST o (S OT o b 45T L G5B b

Sl 5 slul Sl Jsd L IS 56 45 sy dal ablne oSyl aods
23 S Jd Sl el b b il gte sla o3ly) W oo gt G slasls 3
5 S sk (815 3, 5m Dl jhe wl sla)l B a8 bl ey K L sls,l 8
el K3 sl b 1 el U e 056 b5 Sl

b G Caliiee sl a3 8 Ol 5l ol b Gl Sl o
(ke sl Coban b b jlan ilal 5 3 g5l b 333 0 (555287 2 1S58
L slayl 3 slinl Jowe 056 s Sl etk slaay 548 Ol | 4y 5 0T L
2 Sl 056 355003 b b oS LS e 4 b Sl e Sl 1) e 056
b oSl 53 6 ol (sl ool sl USG50 5 bl 03 S5 BBl 3133
Gilg Ol s o b ST abi Sl b UK 46 55 byl s o ST b,
5B 4 550 4 e bl i )l LT Sl OUT ad G315 b b 0
‘J..’.‘Afﬁ;.w‘ d’]‘ ‘J-_’_“)J ?J;\Jﬁ ‘5\ aJ\)\ﬁjﬁa)Lﬂ‘ "\'.’.L’L.’.?J}":" GJJ.;.MJ
w.éjbjmﬁéﬁabb‘).igcﬂw‘ &B-Laﬁcﬁj‘}zﬂﬂ\s)).& thﬂ -\J‘)SGAJL&‘
s dal g sl 8T ol o3l 056 Blg 55 bl 53l 035 s

2l Ole 5l Bl 3 5 (STl 056 s 53 b il WSl st
L i gy e 050 St 5 aSS L ST DLl 1) 0T S 56 o o b 3 F

nl 3 1S ity syl 3 (STl 058 Olgie 4 1 Ll U L1 e 058

Y ol oy i 222 3l 505 0 gl 5 3-Lasle ,5 o8 ol (d€PEGAGE) 313,15 4 52 55 011

ol 43,8 15 olalis 5y 5e 55 C Ml (sl glasts )3 55 0 56 Ol 3 5e 5


www.SID.ir

oy Mol o SIS ool Cues >

105 S)1BL O slgssans

1 Goal )l Izl 058 ol 53 Censlie B Gyl 3 5 (oS 046 e (sl il
IR

Yyl (oo gast 5 i lasls )l 3 53 &S 545 o 45 8 amss i Sledie ol |
Al b o b Vo) a GO 5 (agae o o aT el (sl G155 e
Iy o gbslsyl s aS Sde 056 10 esle \ S cpns 1) sls 0 35 S 056
y}a;\)\&cwquxb@iéUL\a;fMl)QTS@LS@Q@
ol sliae LEL 0GB s o Callied LS sls,l 3 Sl g s5ls e S sl 5
S sl ol 5 Bl ol el g Calliee LS sls )l 3 aSTaEl azils Lilg o
ol 056 (48 Lo 1362 ( alel 16ST) il ST il 5 Callies Al e syl 3
o Joa oS Glasla)l 3 5 35he0 oS el 03,5 ASTE 4SS ol 5 ke gyl
Ao BB osls 53 il g3 uflse b plhe o aie N OMS L o ses
23 AR pme e e GO g ol (e &S lasla)l B om (s
v.:za\j}d;w,a]«-\' el g8 Cﬂ_&,a}a.sb\ CoaS b ool clalinnl 5540 53 Hlid &5 asls

ojlrl 5l B 4 ol B3l Slzel 3 AU syl cuaS lael Sl Culgs
BB o3yl b ity st 1) o3yl CaaSl b LI G ST Sl s LIS 415
oy dalisy e |y ool CoeSl (L IS 56 b e s Lol ksl 51 sy
S5 L UK HB o5l 5 3,8 ot o B3 Soale 5 I3 S esll lzel
el OT (513 51 Sl a8 s 031,

i Mo 51,) M350 5 Sligas oS 050 3550 53 1980 5 0 gl 55
W35 oS (297 Lod3T5 03,8 1SS 03 gl 587l Sy e 3590 55 o s6 0L &

el 3ls (L oy Sy R 4 1y 3 sl 08T 5 0 PN e5Y 1991 JLo 51 &5 1980 ¢ & gl " -1

Sl bl 03 87 5 Loy DA Olsis 4 Sk S L1 p) O gl 55T Dl e o)l slay 528


www.SID.ir

2lad Ggi> slvolT s ingh- ole Lolilad

106

G I 10 0 55 5 g (sl 5 ol el 53 (Hall o 0 5ol 557 005 e
4 lsyl 3 g @Sl 056 s 53 (153 03k) (b b eslyl (63T ool ASTh L o
15 655585 058 (1-1esk) 5l ol sl Cundy 53 b das (e 03lrl LT
SO eslyl ConSTo ool 55l o B g (s gt AT (ST 318513 aible
L'autonomie de la volonté ) .S™ o 5 xe 1«‘5@,,4; Ml s G52 g ln J 50!

des parties dans les contrats internationaux entre personnes privées, Institut
.(de Droit international

000 LSl o g -2

o S 48 ey L el 3315 Lol &zl s O st canlyl ConS b 4l g5 L
o3y ol 3 5l b Slagas L eslyl oSl LT $alnS™ b o))l ConS Tl
Sl 3l a8 0 8 b 5 31,15 lael 5 slinil b 3,8 s

y}@\}:cu;\;,\;u@jb,ﬁsgj.:s.gf,;;gwdu&_\
ol e 55 Yol Sldgaiy by b 4 by e S Oy ie 5 Aol a S
Ll 65 2 ogast s W5 o Vgl b 5 Lph (gr 0 gome oSS
C,\.:LA‘A.SLMLG,ZJ.JJ‘JC,:.«fb}:ﬁb‘b)‘}y‘jan‘SJ;A?}?Jil{u‘.m@‘}:
Rl s o b alss dlas bl agd (o (b asd g gz Sl 06wl oS
S ollE s bk & ash Gb5l L G5B Glae ol F S Lyl

Y| ab;

obs 1T 56 51 05 0 gl 557 W ot 400355 s sl amalr 53 55 1V p3Y Sl e 4 0 gl
el 0 0T o K (L po Sy g osls s 115 ol ) 25 2009

(Gutmann, op. cit, p.225).

1-L’un des principes de base du droit international privé.


www.SID.ir

oy Mol o SIS ool Cues >

107 6Bl Crayh slgsssns

Oglars 1) 355 WS Mall o Sltales 5 518 5 ke 0515 I8 o3l aSul Lo

syl ol esly Qﬂ}gbwbu Jds 4 Ll o3 gad (5520 51 AU Olugad 4
) S 53ST slo a OWIT 3 gl alie 316350 31 (30 Sltgad Vsl 15
s ens 4 el | O LB asl ol by Sosta T Sl
J::;J«J\;,\Js,zvfu 05 & |, «eslsyl 3 c)\.x@ajvfu 05 any il es
056 o — 53 056 ol SKas sie AL Slaga, b m il o3l

108051 Sl CuwoS b 5 -3

6l gl 3 enlyl Glle CoaSTl 4y Lo (Dnal 01555 (63D 02355 05 Al
eIl o Bai 4 T Sl 5 As Sy g G Bsim 53 O s al & ¢l 4
o ol (Mayer & Heuzé, precit., p. 526, N0 696) =il ol o e
b b 5 s ol s LT o Sligas J Wl5 e b b sle el g e s
.(Ibid),\;&;vsu;\;,\Jsj\,dﬂ};@go}su,u\}:g
Tl ok axl e (gl Dlslanl b ooyl Gllas CnS - 4 L Ll

A5 e Colem g OT 5148 Sl S5 4 IS 50 (g 2 355 4SSl U
ol S sl |y Sl 0T S5 & wil Slugss slie Llg e Sl ceslyl
039 SN L &8T5 55T ol Slgns Wl o les 4 b b o3l 4l J g oo 5
Al Al g d g abate

ML ol mb 056 Sl 6 dies 056 b oS Wbl ) ST g
S eSS Dl e e il 1,15 b Tl Jp BB ke ol
s Sl Dlyshe (0l aen 53 Ll (S bl Al o oS 1) aoT cCalises


www.SID.ir

2lad Ggi> slvolT s ingh- ole Lolilad

108

Gl S i BVl aoms S by T Can S 11y 555 il 5 o o b &7 50
(1bid,p. 697) i dal g izie O 56 5 B g wlal 0355 b b 3155 4 Sae ¢ oyl 5B

2 ¢Sl 058 s Sl Gk G5 1Sl esls gl i Il K 4
ma 1y 0T ol ool o odels a5 ol bl pl a8 oo il jaas als )l 3
D M‘j} Q}JB cab‘)‘ C,.:SB)L:.G‘ PP ca\xb.wu@

2 oSl 056 Wil b S oK 5 el S 23 I 4 el L
"L‘"‘j:" wéjbgcﬁm‘wmb‘&f‘ CJ\)JJu aﬁy»‘\gcﬂw‘ ‘5“>).5 J‘.ML asls
Oblga> =, oS J= of, (IDid,n0" 699) s iy T Ods
03,8 7 e I nl 5 285 05 sl (Mayer, Ibid. ;1 J& « Kark Neumayer)
5 Uele 06T Sl ae oSS (IDId) ct o3l Jpie s S 55 5 Ll
pde e 4y 313515 00y e OLIBEm ) i ol (M) s 0 T 20
,\_Ll{((&\su.;}b r%))jskﬁécds\xstféjsdbxj&:ulidsw%@:;}fb
)J‘)&‘JJ‘JJ‘}&%U@‘M‘?Q\)ﬁﬁw\b)‘&y@‘ﬂj.bﬁGaba]a-\'
68581 O3 00T el ply s S5 Colas 5y50 6T sla aslyl sla Cans Jilis
aJaT» Sy e ‘uﬂg“j--"-’ UZJ:M.? &u\wdl.asb)‘}@.\ilg Iy« d=1o Ol y e
53 S s 5L (lois de police) (ks ol B a LT Sl andl p G s 55 oS ¢ Ml oy
5 SU s Gl ol Ol o & bg e Sl el 2V 0¥ Ul 0
2o 058 Yol i 358 Ll WL STl 0T & S Il a s b Olezs L
(Ibid) wst (S sls 13 0T

358 azils 0B 1 5 03yl o ja a8 ol ot e 55 ISl cosdle

o Oy o IS ol bl s dal s b gddes (lajloia o U3l pe aluded fol


www.SID.ir

oy Mol o SIS ool Cues >

109 S)1BL O slgssans

L;f&;m@a;\,\&;,@u}@\o}sugfM’v,wa;\)\&;,scﬁaf@\,
uL@\J.p\AJuJ\)\u*SBd}mSw\aMMW v..ALn.aA.’A.’}w‘
Cans b o ly sleslyl Wlg e slayl 3 5 5 g8 b !Ji)'...ULNJGaW\
s 1y o3yl Glle CaSlm 0118 b 5 ol a5 85 42l I3 il oo

el 2l otz

L 10 810,51 3 g Ml oo S8, S5 -4

Gsim )3 5 Col gt gz Yl oy Gpi Jilua Slsls)l 3 08 056 s
&)\x}&bé}b);fcﬂw\d\'f\ \JJ.; Jd“-s.a:g)l.\.ﬂ@d‘)‘ d\""
m&g;tu\.éﬁ;b)\}jvfbQ}Gﬁ\ﬁtwcjkﬁ&g\}é&ﬁ
f,agsc)T);S&;\;)!}Sg;w|w}:&bgu.dlw:l:)l}} s syl
SR IS PO el s (ol e sa s 4 AL aBIs sy )l
(5% g5 o e S8 (ST 06 dlee Tl oy ol ) 3,8
53 Lol ol by o 55685 g o5 4 0T oins LS5 Lolie aen &7 (ools ) 3
058 G 2313 i o sE e OT 2 (STl 056 6 i 318 (2,5 5 e

oo kel 565 sl CuaS b ol 45T el ol Wl Ks (g I Ll
\jb}.x.,fgawa;\)\uﬂfbd},b)\ &‘J&L&J‘JJ‘)&LW&LA‘

.Mﬁ\;;?;\;)\}jvfbQ}GM\&QQH&\;J\;)}@A}

fa 313,13 il &S Sl el g o oS Sl S el 3l 5 slamdl 4 ol s 1 313 1SS 56 6671
Gl 6l ol dal gy oS Se 1l Gl o Lastsy 3 il sl ol o8 Codls o 5 Al Lol LS Lo
@\wg@éb);jw%(utw.xsmak\g@;u)b;u\ipw‘_;)uﬂ,eéu;u{;};

58 o Gimea e b el OT 5 ST o b 1y (g0l Gliod S S


www.SID.ir

2lad Ggi> slvolT s ingh- ole Lolilad

110

elgd oyl o ously g «odlyl CunS b oyl -5

5 515 315 Ole Sl osl)l CuaSTle fuol oS 558 e ST T 51 K
o3l Galbme 3l3)l 3 48 wpd o bo &S By gm 5)ME 5 sl sl 3
b el il o b s s ST S5 s el Jlasl 3 g s b
\)QTJQL\J.&}..U)'LM{\)J\:)\JEM\fg&éfﬁ&\}:{,\il{)g&bﬂ;)\}dii
OB 3L sl amle s 5 b b 1) Sl ke 0T &S U8 (o S8 4 Jb- S
33 b T 55 50 4T e 4Sal b ol a8 8 ol OT 51 5 03 allan (55528
31y e OT &S5 &S5 o 0T (sl 4 Yo 5 i adl ool 5528 oSG 0 56
S K Ny iy Jleel BB 1y sl 06 OT alar &S5 5 cliysly sls )3
ol 35t ol 51 Wslssl 3l ol (ST slsyl gl 01l 5558 050
Jol Jgads 51 Jstls glaslsyl 3 a8 sylasgmy s 4 oa TUisd s odels
?J}&CJGGJ‘)‘QSB

S [ ol ekl 2l 3315 (ST 056 e L ST SLS
53 0358 Jlasl LL € sld o, Curd 55 il d (o, o odell &S Ul g s
s il oo o edels

C,.:SBJ&‘u\wW‘ﬁ“ﬁ)w&ﬂ)J&be)\}6@‘@)3&‘
ool )l Byl bl o 4 eslyl CanSTl= ol 5 yls ‘_gjil.a lazsl oslyl

s 235 »Ls (droit applicable) s~ Gz~ 5 (loi applicable) (S 056 o 8 ol fs ran 4= 1
;Cb‘rfl:-d}‘b-db:}iw;ﬁ):w)}:fojjléfsﬁ@uﬂ)\fqL;lq-):rfb-o}}lé.:)\:

Dgd oa Jali A e S sl 15 Lilg e oS S ,Re den 5 ol


www.SID.ir

oy Mol o SIS ool Cues >

111 S)1BL O slgssans

313513 5 (oSl Ll b 15 oo b b 4 a0 Ole 3 ol 4 55 el ConS
T TN OO e P P P B B PE S R Ve

IS Lo e 1 (ST 050 Al 4 0K HE Sl ol Al Ll
J= Sl s 515 2 4l 50y 51 oS 056 Al Sl o Wy
oy 53 USO8 ol (anb nl e Ll 03 S ke IS G B
S audlp slealsls oS ol s en 4 5h Jlesly pobe Wl lE 5l
b edls (o o b (o515 3550 056 15 515513 5 @Sl Dbl 05 S 4 05
2 ¢S 056 Ot dlae 8 s ST r a5l 511980065 00l 557 5 2y
35 5B 4 3l e Sl m sl o g el g B i s &K 4S5l 5
L st Lol LsaS poegdle slayl3 Sl ol ool b 5
2l ey piS L 5538 OT ol o8 b sl ol aile 5 alaly (5,03 (glay5a8
DP9 [ Pl 6&\3 lashayls 5,00 53 cpl ply L sd r5l> oyl 3
OB & 555 o313 o5l U S (251 056 Sl ) )1 (o 50 S (18 20
353 (S 1)l 5 6 s 056 p L b b (515 25

sl p538 Jool o 5 Bhiml Jool 53 e Gl s o s e 5
ool o ool el Sl oo Jol s 03 515 laslayl 3 aea o3l CoaSl
€35 Jo b K 1y Jool 53 ol o ool Ll Jstls glasls )l 5

S b o p (K S il Gl b S e el 5 Sop L
)JSQ\QT‘_gl;mQJa\J_\J.;;_L“Jr_fb;‘JJ!JBJ;.!)G?)GO}Bc&b;b)l}
);\):\;)\Jél}cﬂw\u}\f@)l;jp_& W)JJ\D;.U\)G?JBWJB)!}
Canl b5 ols)l 3 53 ol aie G5 Ol a4 das I3 el Lol Card
058 o oo Sk o Ll s s die gy e b T oSl L o3 b


www.SID.ir

2lad Ggi> slvolT s ingh- ole Lolilad

112

L"J‘A"G‘)‘J’;g)’,‘."}';g}’é)wW}JD‘JD‘JJ‘}S@‘@)BW}T.J&)\’

il (6 2 Sloenns 5 a3l e s ol 3

L 10 810518 50 Wl (96 yuns -6
c@\&\;()-\'am:wﬂuw&ds\.s)\}m;éfuiﬁq&ﬂfx{@jl{
Ll oo 655 3 il 3505 ot 0Ty oS 056 Ol gie 4 1y mpls 0568 b Lol

39k o

10 SO B 50 Wl HPB puni B0y ST o -6-1

o 03 Sl JIN 5 lael o I alayl 3 e Se (gl ol 056 s
38 el s = ol 056 & 5 o0l ke (658l el B Gollae (5B o5
Ol 5 s 8l ool o me 3 el s 046 oS Colice Olon 4 ks
53 bl el slayl 5 8os Sle w3 el o 1) slayl Casle ¢ 2l 050
355 (Sl OF 5y (sl 058 g A3L 01 B o) Conds

et el G ol slaala) 8 056 Oltl 50 )3 aaY gl e s iy
G ol e (S0 Ol ST ST o T | 03 S Ol o ol
Losh o
LSl e O3B JST0 81018 pus -6-2

syl 3w |y d\;\; sls,yl 3 46\5\; slayl s C,.a& Sy @,u Ol e
Lol slanl Jous Lais sla,l 5 &S5 53 ool jaie 1,548 o bdd Ml o

1 - Article 1-2: “ For the purposes of these Principles, (i) a contract is international unless the

parties have their places of business in the same State and the relationship of the parties and
all other relevant elements, regardless of the chosen law, are connected only with that State;
(ii)...", Final Draft of the “Hague Principles on Choice of Law in International Commercial

Contracts”, Report of the Third Working Group Meeting (28-30 June 2011). At
http://www.hcch.net/index_en.php?act=text.display&tid=49.
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Jacques Foyer, Entrée en vigueur de la convention de Rome du 19 juin 1980 sur la

loi applicable aux obligations contractuelles, Journal du droit international, 3, 1991,

p. 604.

4 55 U0 5 o> STV Y T 51 (S dimn sla 15 1 oS 056 L o e oS K03 05l 2576 )

(Www.hcech.net e 16$0) ol sdny bay 5587 51 (6 jlad St S0 31 g goas b Wil

Pl i O gl 55T 11 esle -1

Avrticle 1-1: The rules of this Convention shall apply to contractual obligations in any
situation involving a choice between the laws of different countries.

http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:41980A0934:EN:N
OT.See3 June 2012.

1 C)c)\),s,,l-luu
This Regulation shall apply, in situations involving a conflict of laws, to contractual
obligations in civil and commercial matters.
http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:177:0006:0016:En:PDF.
See 3 June 2012.
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1- Article 3-3. The fact that the parties have chosen a foreign law, whether or not
accompanied by the choice of a foreign tribunal, shall not, where all the other
elements relevant to the situation at the time of the choice are connected with one
country only, prejudice the application of rules of the law of that country which
cannot be derogated from by contract, hereinafter called "mandatory rules".

S Ml o 1y 51,513 Wl or b b Sl & e 0, 1980 ) 0ol 57 S ey (o 5 0 -2

Aol 3 g 5 Sl i) g o s i
Thalia Kruger , Etude de faisabilite sur le choix de la loi applicable dans les contrats
internationaux, Document préliminaire ; No 22 B de mars 2007, Hague conference
on Private International Law, p. 9, para. 34.
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